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At the arraignment of respondent, who had been indicted i North
Carolina for various state crimmal offenses, he entered a guilty plea
to a smgle count of attempted safe robbery In response to two of
various form questions that under then-applicable procedures were put
by the trial judge to those entering guilty pleas, respondent acknowl-
edged that he understood that he could be imprsoned for a mimmum
of 10 years to a maximum of life and that no one had made promises
or threats to mfluence him to plead guilty Without further questioning,
the judge accepted the plea on an “Adjudication” form, which, wnter dlia,
recited that respondent had pleaded guilty to attempted safe robbery
“freely, understandingly and voluntarily,” with full awareness of the
consequences, and “without undue compulsion duress, [or]
promise of leniency 7 At a sentencing hearmg three days later respond-
ent was sentenced to 17-21 years. After unsuccessfully exhausting a
state collateral remedy, respondent sought a writ of habeas corpus mn a
Federal District Court, clammmg that his guilty plea had been mnduced
by the promise of his attorney, who presumably had consulted with the
judge and Solicitor, that he would get only a 10-year sentence. He also
stated that he was aware that he had been questioned by the judge
before sentencing but thought that he was gomg to get only 10 years
and had been mstructed to answer the questions so that the court would
accept the guilty plea. The District Court granted a motion to dis-
miss the petition, on the ground that the form conclusively showed that
respondent had chosen to plead guilty knowmgly, voluntarily, and with
full awareness of the consequences. The Court of Appeals reversed,
holding that respondent’s allegation of a broken promise, as amplified by
the explanation that his lawyer wmstructed im to deny the existence of
any promises, was not foreclosed by his responses to the form questions
and that he was entitled to an evidentiary hearing, at least mn the
absence of counteraffidavits conclusively proving the falsity of respond-
ent’s allegations. Held. In light of the nature of the record of the
proceeding at which the guilty plea was accepted, and of the ambiguous
status of the process of plea bargainmg at the time the guilty plea was
made, respondent’s petition for a writ of habeas corpus should not have
been summarily dismissed. Pp. 71-83.
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(a) Although the plea or sentencing proceeding record constitutes a
formidable barrier to a collateral attack on a guilty plea, that barrer
18 not msurmountable, and mm admimstermg the writ of habeas corpus
federal courts cannot fairly adopt a per se rule excluding all possibility
that a defendant’s representations at the time of his guilty plea were
so much the product of such factors as misunderstanding, duress, or
misrepresentation as to make that plea a constitutionally madequate
basis for mmprisonment. Machibroda v United States, 368 U. 8. 487,
Fontawme v United States, 411 U.8.213. Pp. 71-75.

(b) Respondent’s allegations were not so vague or conclusory as to
warrant dismissal for that reason alone. He elaborated on his claim
with specific factual allegations, indicating exactly what the terms of
the promise were; when, where, and by whom it had been made; and
the wdentity of a witness to its commumeation, Pp. 75-76.

(¢) The North Carolina plea-bargammg procedure that was m effect
at the time of respondent’s arraignment reflected the atmosphere of
secrecy that then characterized plea bargaming, whose legitimacy was
not finally established until Santobello v New York, 404 U. 8. 257,
which was decided not long before respondent’s arraignment. There was
no transeript of the proceeding but only a standard printed form, and
there 1s no way of knowmg if the tral judge dewviated from the form or
whether any statements were made regarding promised sentencing con-
cessions; nor 1s there any record of the sentencing.hearmng. The form
questions did nothing to dispel a defendant’s belief that any plea bargamn
had to be concealed. Particularly, if, as respondent alleged, he was
advised by counsel to conceal any plea bargain, his demal that promises
had been made might have been mere courtroom ritual. Pp. 76-78.

(d) Though through such procedures as summary judgment, discov-
ery, or expansion of the record, it may develop that a full evidentiary
hearmng 1s not required, respondent 1s “entitled to careful consideration
and plenary processing of [his claim,] mecluding full opportunity for
presentation of the relevant facts.” Harrs v Nelson, 394 U. S. 286,
208. Pp. 80-82.

533 F 2d 8%4, affirmed.

StEwarr, J., delivered the opmion of the Court, n which BRENNAN,
Warre, MarsHEALL, BrackMuN, Powern, and Stevens, JJ., jomed.
Powsry, J., filed a concurnng opinion, post, p. 83. BUrGer, C. J., con-
curred m the judgment. RemwNeuist, J., took no part mn the considera-

tion or decision of the case.

Bawchard N League, Assistant Attorney General of North
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Carolina, argued the cause for petitioners. With him on the
briefs was Rufus L. Edmasten, Attorney General.

C Frank Goldsmith, Jr., by appointment of the Court, 429
U S. 957, argued the cause and filed a brief for respondent.

Mz. Justice STEWART delivered the opmion of the Court.

The respondent, Gary Darrell Allison, an mmate of a North
Carolina penitentiary, petitioned a Federal District Court for
a writ of habeas corpus. The court dismissed his petition
without a hearing, and the Court of Appeals reversed, ruling
that 1 the ciwrcumstances of this case summary dismissal
was mmproper. We granted certiorar: to review the judgment
of the Court of Appeals.

I

Allison was mdicted by a North Carolina grand jury for
breaking and entering, attempted safe robbery, and possession
of burglary tools. At his arraignment, where he was repre-
sented by court-appomted counsel, he mitially pleaded not
guilty But after learning that his codefendant planned to
plead guilty, he entered a guilty plea to a single count of
attempted safe robbery, for which the minimum prison sen-
tence was 10 years and the maximum was life. N. C. Gen.
Stat. § 14-89.1 (1969)

In accord with the procedure for taking guilty pleas then
i effect m North Carolina, the judge in open court read from
a printed form 13 questions, generally concerning the defend-
ant’s understanding of the charge, its consequences, and the
voluntarmess of his plea. Allison answered “yes” or “no”
to each question, and the court clerk transcribed those re-
sponses on a copy of the form, which Allison signed. So far
as the record shows, there was no questioning beyond this
routine, no mquiry was made of either defense counsel or
prosecutor. Two questions from the form are of particular
relevance to the issues before us: Question No. 8—“Do you
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understand that upon your plea of guilty you could be 1m-
prisoned for as much as mmimum [sic] of 10 years to life?”
to which Allison answered “Yes”, and Question No. 11—“Has
the Solicitor, or your lawyer, or any policeman, law officer or
anyone else made any promises or threat to you to influence
you to plead guilty in this case?”’ to which Allison answered
“No.”

The trial judge then accepted the plea by signing his name
at the bottom of the form under a text entitled “Adjudica-
tion,” which recited the three charges for which Allison had
been indieted, that he had been fully advised of his rights,
was 1n fact guilty, and pleaded guilty to attempted safe robbery
“freely, understandingly and voluntarily,” with full awareness
of the consequences, and “without undue compulsion
duress, [or] promise of leniency”* Three days later, at a

1The only record of the proceeding consists, therefore, of the executed
form, which reads, m its entirety (Pet. for Cert. 10-13), as follows:
“File #71CrS 15073
“State of North Carolina “Film #
“County of Alamance “In the General Court of Justice
“Superior Court Division

“State of North Carolina
“VS.
“Gary Darrell Allison
“TRANSCRIPT OF PLEA
“The Defendant, bemng first duly sworn, makes the followmg answers to
the questions asked by the Presiding Judge:
“l. Are you able to hear and understand my statements and

questions? Answer: Yes
“2. Are you now under the mfluence of any aleohol, drugs, narcotics,
medicines, or other pills? Answer: No
“3. Do you understand that you are charged with the felony of
Attempted Safe Crackmng? Answer: Yes
“4, Has the charge been explamed to you, and are you ready for
tral? Answer[ ] Yes
“5. Do you understand that you have the mght to plead not guilty
and to be tried by a Jury? Answer- Yes

[Footnote 1 s continued on p. 67]
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sentencing hearing, of which there i1s no record whatsoever,
Allison was sentenced to 17-21 years in prison.
After unsuccessfully exhausting a state collateral remedy,

“6, How do you plead to the charge of Attempted Safe Cracking—

Guilty, not Guilty, or nolo contendere? Answer: Guilty
“7 (a) Are you m faet guilty? (Omit if plea 1s nolo contendere)
Answer: Yes

(b) (If applicable) Have you had explamed to you and do you
understand the meaning of a plea of nolo contendere? Answer:
“8, Do you understand that upon your plea of guilty you could be
mprisoned for as much as mimmum of 10 years to life?
Answer: Yes
“9, Have you had time to subpoena witnesses wanted by you?
Answer: Yes
“10, Have you had time to talk and confer with and have you con-
ferred with your lawyer about this case, and are you satisfied
with his services? Answer: Yes
“11. Has the Solicitor, or your lawyer, or any policeman, law officer
or -anyone else made any promuses or threat to you fo influence
you to plead guilty mn this case? Answer: No
#12. Do you now freely, understandingly and voluntarily authonze and
mstruct your lawver to enter on your behalf a plea of guilty?

Answer® Yes
“13. Do you have any questions or any statement to make about what
I have just said to you? Answer- No

“T have read or heard read all of the above questions and answers and
understand them, and the answers shown are the ones I gave i open
Court, and they are true and correct.

“QGary Darrell Allison
“Defendant
“Sworn to and subscribed before me this 24th day of January, 1972.
“AOC-L Form 158 “Catherine Sykes, Ass’t.
“Rev 10/69 “Clerk Supenor Court

“ADJUDICATION
“The undersigned Presiding Judge hereby finds and adjudges:

“I. That the defendant, Gary Darrell Allison, was sworn n open
Court and the questions were asked him as set forth i the
Transeript of Plea by the undersigned Judge, and the answers
given thereto by said defendant are as set forth theremn.

“JI. That this defendant, was represented by attorney, M. Glenn
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Allison filed a pro se petition 1 a Federal District Court seek-
mg a writ of habeas corpus. The petition alleged.

“[His guilty plea was mduced by an unkept promise,
and therefore was not the free and willing choice of the
petitioner, and should be set aside by this Court. An
unkept bargain which has induced & guilty plea 1s grounds
for relief. Santobello v New York, 404 U 8. 257, 267
(1971) ”  Pet. for Cert. 14.

The petition went on to explain and support this allegation
as follows:

“The petitioner was led to believe and did believe, by

Mr. Pickard [Allison’s attorney], that he Mr. N. Glenn

f{l.

“2.

“3

“4.

“5.

“8.

“7

Pickard, who was (court appomted), and the defendant through
his attorney, m open Court, plead [s:c] (guilty) to Attempted Safe
Cracking as charged m the (warrant) (bill of mmdictment), of
Breaking & Entering, Safe Burglary & Possession of Burglary
Tools and m open Court, under oath further informs the Court
that:

He 15 and has been fully advised of his mghts and the charges
agamst him,

He 15 and has been fully advised of the maximum punishment for
said offense(s) charged, and for the offense(s) to which he pleads
guilty;

He 15 guilty of the offense(s) to which he pleads guilty;

He authorizes his attorney to enter a plea of guilty to said
charge(s),

He has had ample time to confer with his attorney, and to sub-
poena witnesses desired by him,

He 1s ready for trial,

He 15 satisfied with the counsel and servaces of his attorney;

“And after further exammation by the Court, the Court ascertains,
determmes and adjudges, that the plea of guilty, by the defendant 1s
freely, understandingly and voluntarily made, without undue nfluence,
compulsion or duress, and without promise of lemency It 15, therefore,
ORDERED that his plea of guilty be entered m the record, and that the
Transeript of Plea and Adjudication be filed and recorded.

“This 24th day of January, 1972,

“Marvin Blount Jr.
“Judge Presiding”
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Pickard had talked the case over with the Solieitor and
the Judge, and that if the petitioner would plea[d] guilty,
that he would only get a 10 year sentence of penal servi-
tude. This conversation, where the petitioner was as-
sured that if he plea[ded] guilty, he would only get ten
years was witnessed by another party other than the peti-
tioner and counsel.

“The petitioner believing that he was only gomg to
get a ten year active sentence, allowed himself to be pled
guilty to the charge of attempted safe robbery, and was
shocked by the Court with a 17-21 year sentence.

“The petitioner was promised by his Attorney, who
had consulted presumably with the Judge and Solicitor,
that he was only gomg to get a ten year sentence, and
therefore because of this unkept bargamn, he 1s entitled
to relief m this Court.

“The petitioner 1s aware of the fact that he was ques-
tioned by the trial Judge prior to sentencing, but as he
thought he was only gong to get ten years, and had been
mstructed to answer the questions, so that the Court
would accept the guilty plea, this fact does not preclude
him from raising this matter especially since he was not
given the promised sentence by the Court.

“ The fact that the Judge, said that he could get
more, did not affect, the belief of the petitioner, that he
was only going to get a ten year sentence.”

The petitioner here, Warden Blackledge, filed a motion to

dismiss and attached to 1t the “transcript” of the plea hearmg,
consisting of nothing more than the printed form filled m by
the clerk and signed by Allison and the state-court judge.
The motion contended that the form conclusively showed that
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Allison had chosen to plead guilty knowingly, voluntarily, and
with full awareness of the consequences. The Federal District
Court agreed that the printed form “conclusively shows that
[Allison] was carefully examined by the Court before the plea
was accepted. Therefore, 1t must stand.” Pet. for Cert. 18.
Construing Allison’s petition as alleging merely that his law-
yer’s prediction of the severity of the sentence turned out to be
maccurate, the District Court found no basis for relief and,
accordingly, dismissed the petition,

One week later Allison filed a petition for rehearing. He
contended that his statements during the guilty-plea proceed-
mg 1n the state court were “evidentiary, but NOT conclusory”
(App. 17), that if true the allegations in his petition entitled
him to relief, and that he deserved a chance to establish their
truth. Apparently impressed by these arguments and recog-
nizing that Allison was alleging more than a mere “prediction”
by his lawyer, the District Court referred the rehearmg peti-
tion to a United States Magistrate, who directed Allison to
submit evidence m support of his allegations. After an mmcon-
clusive exchange of correspondence, the Magistrate concluded
that despite “ample opportunity’” Allison had failed to comply
with the directive, and recommended that the petition for
rehearmg be denied. The Distriet Court accepted the Magis-
trate’s recommendation and denied the petition. A motion
for reconsideration was also denied.

The Court of Appeals for the Fourth Circuit reversed. It
held that Allison’s allegation of a broken promise, as amplified
by the explanation that his lawyer mstructed him to deny the
existence of any promises, was not foreclosed by his responses
to the form questions at the state guilty-plea proceeding.
The appellate court reasoned that when a pro se, indigent
prisoner makes allegations that, if proved, would entitle him
to habeas corpus relief, he should not be required to prove his
allegations in advance of an evidentiary hearing, at least m
the absence of counter affidavits conclusively proving their
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falsity The case was therefore remanded for an evidentiary
hearimg. 533 F 2d 894.

The petitioner warden sought review in this Court, 28
U S. C. §1254 (1), and we granted certiorary, 429 U S. 814,
to consider the sigmficant federal question presented.

II

Whatever might be the situation 1n an ideal world, the
fact 1s that the guilty plea and the often concomitant plea
bargain are important components of this country’s criminal
justice system. Properly administered, they can benefit all
concerned. The defendant avoids extended pretrial incar-
ceration and the anxieties and uncertanties of a trial, he
gans a speedy disposition of his case, the chance to acknowl-
edge his guilt, and a prompt start in realizing whatever
potential there may be for rehabilitation. Judges and prose-
cutors conserve vital and scarce resources. The public 1s
protected from the risks posed by those charged with ermminal
offenses who are at large on bail while awaiting completion
of criminal proceedings.?

These advantages can be secured, however, only if disposi-
tions by guilty plea are accorded a great measure of finality
To allow indiseriminate hearings in federal postconviction
proceedings, whether for federal prisoners under 28 U S. C.
§ 2255 or state prisoners under 28 U S. C. §§ 22412254,
would elimiate the chief virtues of the plea system—speed,
economy, and finality And there 1s reason for concern about
that prospect. More often than not a prisoner has everything
to gain and nothing to lose from filing a collateral attack upon
his guilty plea. If he succeeds in vacating the judgment of

2 See generally Santobello v New York, 404 U S. 257, 260-261, Brady
v United States, 397 U. S. 742, 751-752; ABA Project on Standards for
Criminal Justice, Pleas of Guilty 1-3 (Approved Draft 1968) (heremafter
ABA Standards), ALI Model Code of Pre-Arraignment Procedure § 350.3,
Commentary (1975) (heremafter ALI Code).
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conviction, retrial may be difficult. If he convinces a court
that his plea was induced by an advantageous plea agreement
that was violated, he may obtain the benefit of its terms. A
collateral attack may also be mspired by “a mere desire to be
freed temporarily from the confines of the prison.” Price v
Johnston, 334 U S. 266, 284-285, accord, Machibroda v
United States, 368 U 8. 487, 497 (Clark, J., dissenting)

Yet arrayed aganst the interest i finality 1s the very pur-
pose of the writ of habeas corpus—to safeguard a person’s
freedom from detention in violation of constitutional guar-
antees. Harris v Nelson, 394 U S. 286, 290-291. “The
writ of habeas corpus has played a great role i the history
of human freedom. It has been the judicial method of lifting
undue restramts upon personal liberty ” Price v Johnston,
supra, at 269. And a prisoner in custody after pleading guilty,
no less than one tried and convicted by a jury, 1s entitled to
avail himself of the writ in challenging the constitutionality
of his custody

In Machibroda v United States, supra, the defendant had
pleaded guilty in federal court to bank robbery charges and
been sentenced to 40 years i prison. He later filed a § 2255
motion alleging that his plea had been induced by an Assistant
United States Attorney’s promises that his sentence would not
exceed 20 years, that the prosecutor had admonished him not
to tell his lawyer about the agreement, and that the trial judge
had wholly failed to inquire whether the guilty plea was made
voluntarily before accepting 1t. This Court noted that the
allegations, if proved, would entitle the defendant to relief, and
that they rased an issue of fact that could not be resolved
simply on the basis of an affidavit from the prosecutor denying
the allegations. Because those allegations “related primarily
to purported occurrences outside the courtroom and upon
which the record could, therefore, cast no real light,” 368 U S,,
at 494-495, and were not so ‘“vague [or] conclusory,” d., at
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495, as to permit summary disposition, the Court ruled that
the defendant was entitled to the opportunity to substantiate
them at an evidentiary hearing.

The later case of Fontamne v United States, 411 U 8.
213, followed the same approach. The defendant there,
having waived counsel, had also pleaded guilty to federal
bank robbery charges. Before accepting the plea, the Dis-
trict Judge addressed the defendant personally, and the de-
fendant stated m substance “that his plea was given vol-
untarily and knowingly, that he understood the nature of
the charge and the consequences of the plea, and that he was
i fact guilty ¥ Id., at 213-214. The defendant later filed a
§ 2255 motion to vacate his sentence on the ground that his
plea had been coerced “by a combination of fear, coercive
police tactics, and illness, mncluding mental illness.” 411U S,,
at 214. The motion mcluded supporting factual allegations, as
well as hospital records documenting some of the contentions.

Although noting that m collaterally attacking a plea of
guilty a prisoner “may not ordinarily repudiate” statements
made to the sentencing judge when the plea was entered,
the Court observed that no procedural device for the taking of
guilty pleas 1s so perfect in design and exercise as to warrant a
per se rule rendering it “uniformly mvulnerable to subse-
quent challenge.” Id., at 215. Because the record of the
plea hearing did not, in view of the allegations made, * ‘con-
clusively show that the prisoner [was] entitled to no relief, ”
28 U 8. C. § 2255, the Court ruled that the prisoner should be
given an evidentiary hearing.®

These cases do not in the least reduce the force of the origi-
nal plea hearing. For the representations of the defend-

3 Fontamne and Machibrode were by no means the first cases m which
this Court held that postconvietion collateral relief might be available to
a person convicted after having pleaded guilty See, e. g., Herman v.
Claudy, 350 U. S. 116; Waley v. Johnston, 316 U. 8. 101, Walker v.
Johnston, 312 U S. 275.
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ant, his lawyer, and the prosecutor at such a hearing, as well
as any findings made by the judge acecepting the plea, con-
stitute a formidable barrier in any subsequent collateral pro-
ceedings. Solemn declarations m open court carry a strong
presumption of verity The subsequent presentation of conelu-
sory allegations unsupported by specifics 1s subject to summary
dismissal, as are contentions that m the face of the record are
wholly meredible. Machibroda, supra, at 495-496 (§ 2255),
Price v Johnston, supra, at 286287 (§ 2243) *

What Machibroda and Fontawne indisputably teach, how-
ever, 1s that the barrier of the plea or sentencing proceeding
record, although 1imposing, 1s not mvariably msurmountable.®

4 The standards of §§ 2243 and 2255 differ somewhat i phrasmg. Com-
pare §2243 (A state prisoner seeking a writ of habeas corpus 1s to be
granted an evidentiary hearmg “unless it appears from the application
that the applicant 15 not entitled thereto””) with § 2255 (A federal
prisoner moving for relief 1s to be granted a hearmg “[u]nless the motion
and the files and records of the case conclusively show that the prisoner
15 entitled to no relief”) However, the remedy under § 2255 was designed
to be “exactly commensurate” with the federal habeas corpus remedy,
Swan v Pressley, 480 U. S. 372, 381, Hill v United States, 368 U. 8.
424, 427, United States v. Hayman, 342 U. S. 205, 219, and has been con-
strued m accordance with that design, e. g., Sanders v. United States, 373
U. 8. 1, 6-14. See also Developments 1 the Law—Federal Habeas Cor-
pus, 83 Harv L. Rev 1038, 1173, and n. 126 (1970)

Unlike federal habeas corpus proceedings, a motion under §2255 1s
ordinarily presented to the judge who presided at the onginal conviction
and sentencing of the prisoner. In some cases, the judge’s recollection of
the events at 1ssue may enable hiun summarily to dismiss a § 2255 motion,
even though he could not similarly dispose of a habeas corpus petition
challengmg a state conviction but presenting identical allegations. Cf.
Machibroda, 368 U. 8., at 495 (“Nor were the circumstances alleged of a
kind that the District Judge could completely resolve by drawmg upon
his own personal knowledge or recollection”). To this extent, the standard
may be administered mn a somewhat different fashion,

58ee, e. g., United States v McCarthy, 433 F 2d 591, 593 (CA1l),
United States v LaVallee, 319 F 2d 308, 314 (CA2), Trotter v United
States, 359 F 2d 419 (CA2), United States v. Valencuano, 495 F 2d 585
(CA3), Edwards v Garnson, 529 F 2d 1374, 1377 (CA4), Bryan v
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In admmistering the writ of habeas corpus and its § 2255
counterpart, the federal courts cannot fairly adopt a per se
rule excluding all possibility that a defendant’s representa-
tions at the time his guilty plea was accepted were so much
the produect of such factors as misunderstanding, duress, or
misrepresentation by others as to make the guilty plea a
constrtutionally madequate basis for imprisonment.®

II1

The allegations m this case were not mn themselves so
“yague [or] conclusory,” Machibroda, 368 U 8., at 495, as to
warrant dismissal for that reason alone.” Allison alleged as a
ground for relief that his plea was mnduced by an unkept
promise® But he did not stop there. He proceeded to

United States, 492 F 24 775, 778 (CA5), Mayes v. Pickett, 537 F 2d
1080, 1082-1083 (CA9), Jones v. United States, 384 F 2d 916, 917 (CA9),
United States v. Simpson, 141 U 8. App. D. C. 8, 11, 436 F 2d 162, 165.
In citing these cases we do not necessarily approve the result m any of
them.

6 An analogy 1s to be found in the law of contracts. The parol
evidence rule has as its very purpose the exclusion of evidence designed
to repudiate provisions mn s written mtegration of contractual terms. Yet
even a written contractual provision declarmng that the contract contains
the complete agreement of the parties, and that no antecedent or extrmsic
representations exist, does not conclusively bar subsequent proof that such
additional agreements exist and should be given force. The prowision
denying the existence of such agreements, of course, carries great weight,
but it can be set aside by a court on the grounds of fraud, mistake, duress,
“or on some ground that is sufficient for setting aside other contracts.”
3 A, Corbin, Contracts § 578, p. 403 (2d ed. 1960), see d., at 405407,
and nn. 41, 43.

7See Advisory Committee Note to Rule 4, Rules Governing Habeas
Corpus Cases (“‘[NJotice’ pleading 1s not sufficient, for the petition 1s
expected to state facts that pomnt to a ‘real possibility of constitutional
error’ ), 28 U. 8. C. App., p. 266 (1976 ed.)

8 Allison’s petition stated that his lawyer, “who had consulted pre-
sumably with the Judge and Solicitor,” had promised that the maximum
sentence to be mposed was 10 years. This allegation, m light of the
other circumstances of this case, raised the serious constitutional question
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elaborate upon this claim with specific factual allegations.
The petition indicated exactly what the terms of the promise
were, when, where, and by whom the promise had been made,
and the identity of one witness to 1ts communication. The
critical question 1s whether these allegations, when viewed
agamst the record of the plea hearing, were so “palpably n-
credible,” ibid., so “patently frivolous or false,” Herman v
Claudy, 350 U 8. 116, 119, as to warrant summary dismissal.
In the light of the nature of the record of the proceeding at
which the guilty plea was accepted, and of the ambiguous status
of the process of plea bargaming at the time the guilty plea
was made, we conclude that Allison’s petition should not have
been summarily dismissed.

Only recently has plea bargaming become a visible practice
accepted as a legitimate component in the admimistration of
crimmal justice. For decades it was a sub rosa process
shrouded in secrecy and deliberately concealed by participat-
ing defendants, defense lawyers, prosecutors, and even judges.’
Indeed, 1t was not until our decision in Santobello v New
York, 404 U S. 257, that lingering doubts about the legiti-
macy of the practice were finally dispelled.*®

Allison was arraigned a mere 37 days after the Santobello
decision was announced, under a North Carolina procedure
that had not been modified i light of Santobello or earlier

whether his guilty plea was knowingly and voluntarily made. See Santo-
bello v New York, 404 U. 8. 257, Brady v United States, 397 U. S. 742,
755.

9 See, e. g., Advisory Committee Notes to 1974 Amendment of Fed. Rule
Crm. Proec. 11, 18 U S. C. App., p. 1304 (1970 ed., Supp. V), ABA
Standards, Commentary 60-64, ALI Code, § 350.5, Note and Commen-
tary; President’s Commuission on Law Enforcement and Admmistration of
Justice, Task Force Report: The Courts 9, 12-13, 111, 115 (1967)
(heremafter Task Force Report)

10 The Santobello opimon declared that plea bargaiming was “an essential
component” of the crimmal process which, “[pJroperly admmistered,
1s to be encouraged.” 404 U. 8., at 260.
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decisions of this Court ** recogmzing the process of plea bar-
gamimng.* That procedure itself reflected the atmosphere of
secrecy which then characterized plea bargamming generally
No transeript of the proceeding was made. The only record
was a standard printed form. There 1s no way of knowing
whether the trial judge in any way deviated from or supple-
mented the text of the form. The record 1s silent as to what
statements Allison, his lawyer, or the prosecutor might have
made regarding promised sentencing concessions. And there
1s no record at all of the sentencing hearing three days later,
at which one of the participants might well have made a
statement shedding light upon the veracity of the allegations
Allison later advanced.

The litany of form questions followed by the trial judge at
arraignment nowhere indicated to Allison (or indeed to the
lawyers mvolved) that plea bargaming was a legitimate prac-
tice that could be freely disclosed 1 open court. Neither
lawyer was asked to disclose any agreement that had been
reached, or sentencing recommendation that had been
promised. The process thus did nothing to dispel a defend-
ant’s belief that any bargain struck must remain concealed—
a belief here allegedly reinforced by the admomtion of Alli-
son’s lawyer himself that disclosure could jeopardize the
agreement. Rather than challenging respondent’s counsel’s
contention at oral argument m this Court that “at that time
North Carolina plea bargains were never disclosed i response
to such a question on such a form,” Tr. of Oral Arg. 25, counsel
for the petitioners conceded at oral argument that “[t]hat
form was @ mmimum mquwy ” Id., at 49.

Although “[l]ogically the general inquiry should elicit mn-
formation about plea bargaiming, 1t seldom has m the

11 See McMann v. Richardson, 397 U S. 759; Brady v. United States,
supra.

12 According to the petitioner’s brief, the form of mquiry employed at
Allison’s arraignment dates from 1967
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past.” Adwisory Committee Notes to 1974 Amendment of
Fed. Rule Crim. Proc. 11, 18 U 8. C. App., p. 1304 (1970 ed.,
Supp. V) * Particularly if, as Allison alleged, he was advised
by counsel to conceal any plea bargamn, his denial that any
promises had been made might have been a courtroom ritual
more sham than real* We thus cannot conclude that the
allegations m Allison’s habeas corpus petition, when measured
agamst the “record” of the arraignment, were so “patently
false or frivolous” ** as to warrant summary dismissal.’®

13 See, e. g., United States v McCarthy, 433 F 2d, at 593; Walters v
Harrs, 460 F 2d 988, 993 (CA4), United States v Williams, 407 F 2d
940, 947-949, and n. 13 (CA4), Bryan v United States, 492 F 2d, at
780-781, Moody v. United States, 497 F 2d 359, 362-363, and n. 2
(CAT7), United States v Tweedy, 419 F 2d 192, 193 (CA9), Jones v.
United States, 423 F 2d 252 (CA9), White v Geffney, 435 F 2d 1241
(CA10), ABA Standards, Commentary 60-64, Task Force Report 9, 12—
13, 111, 115, A. Trebach, The Rationing of Justice 159-160 (1964).

14 See Advisory Committee Notes to 1974 Amendment of Fed. Rule
Crim. Proc. 11, 18 U. S. C. App., p. 1304 (1970 ed., Supp. V), ABA
Standards, Commentary 61-62; Task Force Report 111.

15 There 18 another ground to support the view that the allegations were
not wholly imeredible. Allison was mndicted on three separate charges.
All three were listed m the printed arraignment form, but he pleaded
guilty to only one of them, the other two may well have been dismissed
pursuant to an agreement. And this 1s not a case m which there 1s a
record of the sentencing proceedings, see, e. g., United States v Tweedy,
supra, Lynott v United States, 360 F 2d 586 (CA3), or where delay
by the prisoner i seeking postconviction relief, see, e. g., Ranes v. United
States, 423 F 2d 526, 528 (CA4), United States v Tweedy, supra, at 195,
see also Machibroda v United States, 368 U. 8., at 498499 (Clark, J.,
dissenting), undercuts the credibility of his allegations.

16 For the reasons stated i the text, the “finding” recorded on the
printed form that Allison’s plea was entered “understandingly and volun-
tarily, without promise of lemency,” see n. 1, supra, was not binding
under 28 U. S. C. §2254 (d) on the District Court. See, e. g., Bdwards
v Garnson, 529 F 2d, at 1877-1878, n. 3. See also Machibroda v. United
States, supra, at 494495 (“The factual allegations [at issue] related
primarily to purported occurrences outside the courtroom and upon which
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North Carolina has recently undertaken major revisions of
1ts plea~bargaimming procedures, i part to prevent the very
kind of problem now before us.” Plea bargaining is expressly
legitimated. N. C. Gen. Stat. § 15A-1021, and Official Com-
mentary (1975) The judge 1s directed to advise the defend-
ant that courts have approved plea bargamning and he may
thus admit to any promises without fear of jeopardizing an
advantageous agreement or prejudicing himself in the judge’s
eyes. See Brief for Respondent, App. D Specific inquiry
about whether a plea bargamn has been struck 1s then made
not only of the defendant, but also of his counsel and the
prosecutor. N. C. Gen. Stat. §§ 15A-1023 (a), (¢) (1975)
Finally, the entire proceeding 1s to be transcribed verbatim.
§ 15A-1026, as amended (Int. Supp. 1976) **

Had these commendable procedures been followed i the
present case, Allison’s petition would have been cast in a very
different light. The careful explication of the legitimacy of
plea bargaming, the questioning of both lawyers, and the ver-
batim record of their answers at the guilty-plea proceedings
would almost surely have shown whether any bargam did

the record could, therefore, cast no real light”), Friendly, Is Innocence
Irrelevant? Collateral Attacks on Crimmal Judgments, 38 U Chi L.
Rev 142, 152 (1970).

17 Tn 1973, the North Carolina Legislature enacted a comprehensive set
of procedures governing disposition by guilty plea and plea arrangement,
modeled after the ALTI Model Code of Pre-Arraignment Procedure, Art.
350 (Tent. Draft No. 5, 1972). One of the stated purposes of the reform
was to allow “defendants to tell the truth m plea proceedings. They
should not be expected to go before judges after plea negotiations and lie
by saymg no promises or agreements were made.” Official Commentary
to Art. 58, N. C. Gen. Stat. §§ 15A-1021 to 15A~-1027 (1975). Appendices
to the respondent’s brief mndicate that the form used by tmal judges m
conducting plea hearings has twice been amended since the passage of this
legistation,

18 These reforms are quite similar to those undertaken in the 1974
Amendment of Fed. Rule Crim. Proe. 11, as well as to the recommenda-
tions of the ABA Standards and the ALT Code.
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exist and, if so, insured that 1t was not ignored.® But the
salutary reforms recently implemented by North Carolina
highlight even more sharply the deficiencies mm the record
before the Distriect Court m the present case.?

This 1s not to say that every set of allegations not on 1its
face without ment entitles a habeas corpus petitioner to an
evidentiary hearing. As in civil cases generally, there exists a
procedure whose purpose 1s to test whether facially adequate
allegations have sufficient basis in fact to warrant plenary
presentation of evidence. That procedure 1s, of course, the
motion for summary judgment. Upon remand the warden
will be free to make such a motion, supporting 1t with what-
ever proof he wishes to attach.? If he chooses to do so,
Allison will then be required either to produce some contrary
proof indicating that there 1s a genuine issue of fact to be

19 A prineipal purpose of the North Carolina statutory reforms was to
permit queck disposition of baseless collateral attacks. Official Commen-
tary, supra, n. 17 (“If the procedures of plea negotiation are on the
record and accurately reflect the things (legitimately) done, the basis for
later challenge 15 effectively mmimized”) Indeed, a petitioner challenging
a plea given pursuant to procedures like those now mandated m North
Carolina will necessarily be asserting that not only his own transeribed
responses, but those given by two lawyers, were untruthful. Especally
as it becomes routine for prosecutors and defense lawyers to acknowledge
that plea bargamns have been made, such a contention will entitle a peti-
tioner to an evidentiary hearing only m the most extraordinary
circumstances.

20 This 15 not to suggest that a plea of guilty entered pursuant to
procedures like those i effect at Allison’s arraignment 1s necessarily
vulnerable to collateral attack. It 1s simply to say that procedures like
those now m effect m North Carolina serve (1) to prevent the occurrence
of constitutional errors m the arraignment process, and (2) to discourage
the filing of baseless petitions for habeas corpus and facilitate speedy but
fair disposition of those that are filed.

21Tndeed, it would seem easter for the State than for an indigent,
untutored prisoner to obtam affidavits from the prmecipals, particularly
given the potential availability of discovery, see n. 23, infra.
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resolved by the District Court or to explamn his mability to
provide such proof. Fed. Rules Civ Proc. 56 (e), (f)
Moreover, as 1s now expressly provided m the Rules Gov-
erning Habeas Corpus Cases, the district judge (or a mags-
trate to whom the case may be referred) ** may employ
a variety of measures 1 an effort to avoid the need for an
evidentiary hearing. Under Rule 6,2 a party may request
and the judge may direct that discovery take place, and
“there may be mstances mm which discovery would be appro-
priate [before an evidentiary hearing, and would show such a
hearing] to be unnecessary ? Advisory Committee note
to Rule 6, Rules Governing Habeas Corpus Cases, 28 U S. C,,

22 Title 28 U. 8. C. §§ 636 (b) (2), (3) authorize magistrates to assist “a
district judge i the conduct of pretmal or discovery proceedings i crvil
or criminal actions,” and prelimmarily to review “applications for posttrial
relief made by mdividuals convicted of erimnal offenses ” Rule 10
of the newly promulgated Rules Governing Habeas Corpus Cases sunilarly
authorizes performance by a magistrate of virtually all the duties of a
district judge, except for the exercise of ultimate decisionmaking authority
See Advisory Committee Note to Rule 10, 28 U. S. C,, p. 274 (1976 ed.),
Wingo v. Wedding, 418 U. 8. 461, 473-474.

22 Rule 6 of the Rules Goverung Habeas Corpus, entitled “Discovery,”
provides:

“(a) Leave of court required. A party shall be entitled to mnvoke the
processes of discovery available under the Federal Rules of Civil Proce-
dure if, and to the extent that, the judge m the exercise of his discretion
and for good cause shown grants leave to do so, but not otherwise. If
necessary for effective utilization of discovery procedures, counsel shall
be appomted by the judge for a petitioner who qualifies for the appomnt-
ment of counsel under 18 U. S. C. § 3008A (g).

“(b) Requests for discovery. Requests for discovery shall be accom-
pamied by a statement of the questions, iterrogatories, or requests for
admission and a list of the documents, if any, sought to be produced.

“(c) Ezpenses. If the respondent 1s granted leave to take the deposi-
tion of the petitioner or any other person the judge may as a condi-
tion of taking it direct that the respondent pay the expenses of travel and
subsistence and fees of counsel for the petitioner to attend the taking of
the deposition.”
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p.- 268 (1976 ed.) TUnder Rule 7** the judge can direct
expansion of the record to include any appropriate materials
that ‘“enable the judge to dispose of some habeas petitions not
dismissed on the pleadings, without the time and expense
required for an evidentiary hearing.” #°

In short, it may turn out upon remand that a full eviden-
tiary hearmng 1s not required. But Allison 1s “entitled to
careful consideration and plenary processing of [his claim,]
mnecluding full opportunity for presentation of the relevant

2¢ Rule 7 of the Rules Governing Habeas Corpus Cases, entitled “Expan-
sion of Record,” provides:

“(a) Direction for Exzpansion. If the petition 1s not dismissed sum-
marily the judge may direct that the record be expanded by the parties
by the meclusion of additional materials relevant to the determination of
the merits of the petition.

“(b) Materwls to be added. The expanded record may include, with-
out limitation, letters predating the filing of the petition m the district
court, documents, exhibits, and answers under oath, if so directed, to
written mterrogatories propounded by the judge. Affidavits may be
submitted and considered as a part of the record.

“(c) Submussion to opposing party. In any case i which an expanded
record 1s directed, copies of the letters, documents, exhibits, and affidavits
proposed to be imncluded shall be submitted to the party aganst whom
they are to be offered, and he shall be afforded an opportunity to admit
or deny therr correctness.”

25 There may be cases i which expansion of the record will provide
“evidence agamnst a petitioner’s extra-record contentions so over-
whelming as to justify a conclusion that an [allegation of a dishonored
plea agreement] does not raise a substantial issue of fact.” Moorhead v
United States, 456 F 2d 992, 996 (CA3). But before dismissing facially
adequate allegations short of an ewvidentiary hearing, ordinarily a district
judge should seek as a punimum to obtam affidavits from all persons
likely to have firsthand knowledge of the existence of any plea agree-
ment. See Walters v Harrs, 460 F 2d, at 992. “ ‘When the 1ssue 1s one
of credibility, resolution on the basis of affidavits can rarely be conclusive,
but that 15 not to say they may not be helpful’” Advisory Committee
Note to Rule 7, Rules Governing Habeas Corpus Cases, 28 U S. C, p.
269 (1976 ed.), quoting Ramnes v United States, 423 F 2d 526, 530 (CA4)
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facts.” Harms v Nelson, 394 U 8., at 298. See Shapiro,
Federal Habeas Corpus: A Study in Massachusetts, 87 Harv
L. Rev 321, 337-338 (1973) ** TUpon that understanding, the
judgment of the Court of Appeals 1s affirmed.

It 15 so ordered.
Tare CHIEF JUSTICE concurs m the judgment.

Mz. JusTice REENQUIST took no part in the consideration
or decision of this case.

Mg, JusTice PowELL, concurring.

I jomn the opmion of the Court, and write briefly only to
emphasize the importance of finality to a system of justice.®
Our traditional concern for “persons whom society has

26 The correspondence between the Magistrate and Allison pertammng
to Allison’s petition for rehearing, see supre, at 70, did not provide such an
opportunity The Magstrate directed Allison to obtam a notarized state-
ment from his codefendant, who allegedly had heard Allison’s attorney
make the promuse as to sentence. Allison was confined m prison and
without legal assistance. The codefendant was confined in a different
prison. In these circumstances, the Magistrate imposed upon Allison a
novel and formless burden of supplymng proof, without the benefit of
compulsory process and without any intimation that dismissal would
follow if that burden were not met. It can thus hardly be said that
Allison was granted a “full opportunity for presentation of the relevant
facts” or that his petition received “careful consideration and plenary
processmg.”

*The mmportance of finality to the crimmal defendant and to society
was well put by Mr. Justice Harlan:

“Both the individual ermminal defendant and society have an mterest
m msurmg that there will at some pomnt be the certamty that comes with
an end to litigation, and that attention will ultimately be focused not on
whether a conviction was free from error but rather on whether the
prisoner can be restored to a useful place in the community ” Saenders v
United States, 373 U. 8. 1, 2425 (1963) (dissenting opinion).

See also Schneckloth v Bustamonte, 412 U. 8. 218, 256-266 (1973)
(PoweLL, J., concurring).
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grievously wronged and for whom belated liberation 1s little
enough compensation,” Fay v Now, 372U S. 391, 441 (1963),
has resulted m a umgquely elaborate system of appeals and
collateral review, even 1 cases in which the issue presented
has little or nothing to do with mnocence of the accused. The
substantial societal interest i both innocence and finality of
judgments 1s subordinated i many instances to formalisms.

The case before us today 1s not necessarily an example of
abuse of the system. It s an example, however, of how
finality can be frustrated by failure to adhere to proper proce-
dures at the trial court level. I do not prejudge the ultimate
result in this case by saying that respondent’s guilty plea may
well have been made knowingly and voluntarily The case
1s here, five years after respondent’s conviction, and follow-
mg review by the North Carolina courts, the United States
Distriet Court, and the Court of Appeals for the Fourth Cir-
cwit, primarily because the record before us leaves room for
some doubt as to the reliability of the procedure followed with
respect to the guilty plea. All that we have m the record,
as a basis for testing the possible merit of respondent’s peti-
tion, are answers to a printed form certified by the trial yudge.
We do not know whether anything was said by the judge, the
prosecutor, or counsel for respondent, other than the questions
read from the form and the monosyllabic answers by respond-
ent. There was no transcript of the proceedings.

As the Court’s opmion indicates, there 1s every reason to
believe that if a procedure similar to that prescribed by the
new North Carolina statute 1s followed, a contention such as
that made by respondent will justify an evidentiary hearing
“only m the most extraordinary circumstances.” Ante, at
80 n. 19. If all participants in the process at the plea stage
are mindful of the importance of adhering carefully to pre-
seribed procedures and of preserving a full record thereof, the
causes of justice and finality both will be served.



